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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DIVISION 

DENISE GAY DECRANE, ET AL., 

Plaintiffs, 

vs.  

ELI LILLY AND COMPANY, 

Defendant. 

)
)
)
)
)
)
)
)
)

      No. 1:15-cv-00365-JMS-DKL 

ORDER 

Presently pending in this product liability lawsuit related to Defendant Eli Lilly and 

Company’s (“Lilly”) manufacture and sale of the drug Cymbalta is Lilly’s Motion to Sever and 

Transfer Plaintiffs’ Claims.  [Filing No. 23.]   

I. 
BACKGROUND 

Plaintiffs’ lawsuit relates to Lilly’s design, manufacture, and sale of the drug Cymbalta, 

which is used to treat certain psychiatric and/or pain conditions.  Plaintiffs characterize their 

lawsuit in this way: 

This civil action alleges personal injuries and damages Plaintiffs suffered as a result 
of Lilly’s failure to provide adequate instructions for stopping Cymbalta and an 
adequate warning that fully and accurately informed Plaintiffs about the frequency, 
severity, and/or duration of symptoms associated with Cymbalta withdrawal.  In 
addition, Plaintiffs allege that Lilly defectively designed Cymbalta pills as delayed-
release capsules with beads available only in 20, 30 and 60 mg doses, with a label 
that instructs users that the drug “should be swallowed whole and should not be 
chewed or crushed, nor the capsule be opened and its contents be sprinkled on food 
or mixed with liquids.”  Lilly’s design (delayed-release capsules with beads 
available only in 20, 30 and 60 mg doses) and accompanying instructions 
(Cymbalta should be “gradually tapered,” but should only be “swallowed whole”) 
prevented Plaintiffs from properly tapering off of the drug. 

[Filing No. 13 at 1.] 

https://ecf.insd.uscourts.gov/doc1/07314933753
https://ecf.insd.uscourts.gov/doc1/07314777019?page=1
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Plaintiffs’ counsel have filed numerous other lawsuits across the country relating to 

Cymbalta – and, specifically, to withdrawal symptoms they allege are associated with ceasing 

Cymbalta.  The parties refer to these other lawsuits in connection with several of their arguments.  

Accordingly, the Court finds it necessary to lay out the history of Cymbalta litigation as initiated 

by Plaintiffs’ counsel, before discussing this specific lawsuit and then the pending motion. 

A. Other Cymbalta Litigation 

The first small wave of Cymbalta litigation initiated by Plaintiffs’ counsel was in 2012 and 

2013, and most notably included an unsuccessful attempt to have a class of plaintiffs certified.  See 

Saavedra v. Eli Lilly & Co., 2014 WL 7338930 (C.D. Cal. 2014).  Activity increased in August 

2014, when Plaintiffs’ counsel filed several lawsuits and petitioned the Judicial Panel for 

Multidistrict Litigation (“JPML”) for creation of a Multi-District Litigation (“MDL”) in the United 

States District Court for the Central District of California.  By this time, twenty five actions against 

Lilly, filed by the same two law firms (one of which is Plaintiffs’ counsel here) were pending 

across the country.  The JPML denied Plaintiffs’ request to create an MDL on December 10, 2014, 

finding that “most, if not all, of the common discovery ha[d] already taken place” in earlier, related 

actions, and that because discovery was nearly complete and there was overlap in counsel, there 

could be some “informal coordination with respect to the remaining common discovery, as well 

as other pretrial matters….”  In re Cymbalta (Duloxetine) Prods. Liab. Litig., --- F.Supp.3d ---, 

MDL No. 2576, 2014 WL 7006713, *1-2 (J.P.M.L. 2014). 

Plaintiffs’ counsel then filed this action in March 2015, around the time they filed five 

other Cymbalta-related lawsuits against Lilly in this District.  All but one of the lawsuits pending 

in this District involve multiple plaintiffs from different states.  See Hill, et al. v. Eli Lilly and Co., 

1:15-cv-141-JMS-DKL (six total plaintiffs from South Carolina, Kentucky, Texas, Alabama, 

http://www.westlaw.com/find/default.wl?ft=Y&db=0000999&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2035152642&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2035152642&HistoryType=F
http://www.westlaw.com/find/default.wl?cite=---+F.Supp.3d+---&ft=Y&db=0007903&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=Y&vr=2.0&HistoryType=C
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2034977561&fn=_top&referenceposition=12&findtype=Y&vr=2.0&db=0000999&wbtoolsId=2034977561&HistoryType=F
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Tennessee, and Idaho); Boles, et al. v. Eli Lilly and Company, 1:15-cv-351-JMS-DKL (nineteen 

total plaintiffs from Illinois, Pennsylvania, Louisiana, Texas, California, Tennessee, Alabama, 

Oklahoma, Utah, Missouri, and Minnesota); Bickham, et al. v. Eli Lilly and Company, 1:15-cv-

531-WTL-MJD (twenty total plaintiffs from Wisconsin, California, Texas, Nevada, North 

Carolina, Utah, Pennsylvania, Massachusetts, Kentucky, Georgia, and Arkansas); Washington, et 

al. v. Eli Lilly and  Co., 1:15-cv-700-WTL-DML (two total plaintiffs from Tennessee and 

Kentucky); and Jones, et al. v. Eli Lilly and Co., 1:15-cv-701-JMS-MJD (fifteen total plaintiffs 

from Kentucky, West Virginia, California, Illinois, Washington, Alabama, Utah, Tennessee, 

Virginia, Iowa, and Ohio).   

Another group of plaintiffs’ counsel has filed two Cymbalta lawsuits in this District, and 

those lawsuits also include numerous plaintiffs from different states.  See Courtney, et al. v. Eli 

Lilly and Company, 1:15-cv-643-TWP-MJD (six total plaintiffs from Louisiana, Texas, New York, 

Alabama, and Tennessee); and Beard v. Eli Lilly and Company, 1:15-cv-922-JMS-MJD (forty-six 

total plaintiffs from New York, Tennessee, Illinois, Virginia, Colorado, Louisiana, Ohio, Alabama, 

South Carolina, Kentucky, California, Massachusetts, Missouri, Texas, Utah, Florida, Idaho, and 

Nevada).  Lilly has filed motions to sever and transfer in six of the other cases pending in this 

District.  See Hill, 1:15-cv-141-JMS-DKL at dkt. 22; Boles, 1:15-cv-351-JMS-DKL at dkt. 22; 

DeCrane, 1:15-cv-365-JMS-DKL at dkt. 23; Bickham, 1:15-cv-531-WTL-MJD at dkt. 12; 

Courtney, 1:15-cv-643-TWP-MJD at dkt. 14; Washington, 1:15-cv-700-WTL-DML at dkt. 12; 

Jones, 1:15-cv-701-JMS-MJD at dkt. 12.  On September 29, 2015, this Court granted Lilly’s 

Motion to Sever the plaintiffs’ claims in Hill, but denied its request to transfer plaintiffs’ claims to 

their home states without prejudice to re-file a motion to transfer in any individual cases that 

plaintiffs may file.  Hill v. Eli Lilly & Co., 2015 WL 5714647 (S.D. Ind. 2015). 

https://a.next.westlaw.com/Document/I230b939c67b911e5a807ad48145ed9f1/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=2015+wl+5714647
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Around the time that Plaintiffs’ counsel filed the latest lawsuits in this District, they also 

sought to transfer eleven cases pending in different parts of the country to this District, but all of  

the courts to consider those motions denied them.1  Last month, however, an Eastern District of 

California court granted the plaintiffs’ motion to transfer the claims of non-California plaintiffs in 

three Cymbalta-related lawsuits to this District, after severing their claims from the California 

plaintiffs’ claims.  See Nelson-Devlin, et al. v. Eli Lilly and Company, 2:14-cv-002811-KJM-EFB 

(E.D. Cal.) at dkt. 30; Ben, et al. v. Eli Lilly and Company, 2:14-cv-02914-KJM-EFB (E.D. Cal.) 

at dkt. 28; Wolff, et al. v. Eli Lilly and Company, 2:14-03004-KJM-EFB (E.D. Cal.) at dkt. 27.2     

Significantly, on July 23, 2015, plaintiffs in the numerous Cymbalta-related lawsuits 

moved to transfer the pending Cymbalta cases to an MDL – this time asking that the MDL proceed 

in this District.  In re: Cymbalta (Duloxetine) Products Liability Litigation (No. II), MDL No. 

2662 at dkt. 1.  The JPML denied this second bid to create an MDL on October 9, 2015, finding 

that there has been “no ‘significant change in circumstances’ in the litigation since our decision in 

Cymbalta I,” and that “[a]ll the factors that weighed against centralization then still are present 

today,” including that the “41 cases are at substantially different procedural stages” and that 

“[c]ommon discovery has advanced even further since Cymbalta I.”  In re: Cymbalta (Duloxetine) 

Products Liability Litigation (No. II), --- F.Supp.3d ----, MDL No. 2662, 2015 WL 5936936 

                                                 
1 See, e.g., Cheshier v. Eli Lilly & Co., No. 1:14-cv-01265-GEB-SKO (E.D. Cal. April. 9, 2015) 
at dkt. 30; Woodruff v. Eli Lilly & Co., No. 2:14-cv-01890-GEB-SKO (E.D. Cal. Apr. 9, 2015) at 
dkt. 27; Wheeler v. Eli Lilly & Co., No. 3:14-cv-01882-AJB-BLM (S.D. Cal. Apr. 10, 2015) at 
dkt. 30; Krupp v. Eli Lilly & Co., No. 8:14-cv-02792-MSS-TGW (M.D. Fla. Apr. 6, 2015) at dkt. 
25; Brotherton v. Eli Lilly & Co., No. 8:14-cv-02876-MSS-TGW (M.D. Fla. Apr. 6, 2015) at dkt. 
28. 
 
2 The claims of the non-California plaintiffs in those cases are now pending in this District.  See 
Ellis, et al. v. Eli Lilly and Company, 1:15-cv-1482-TWP-TAB; Hollinger, et al. v. Eli Lilly and 
Company, 1:15-cv-1483-JMS-DKL; Amundsen, et al. v. Eli Lilly & Company, 1:15-cv-01484-
RLY-DML. 

https://a.next.westlaw.com/Document/I0caa8160722711e5adc7ad92236d9862/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad604020000015066c06e43bdb34ce8%3FNav%3DCASE%26fragmentIdentifier%3DI0caa8160722711e5adc7ad92236d9862%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=281ed6204dd596646356997e7651ae86&list=ALL&rank=1&grading=na&sessionScopeId=fc15e84d06e5dbe37f8384a5d2233481&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://a.next.westlaw.com/Document/I0caa8160722711e5adc7ad92236d9862/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad604020000015066c06e43bdb34ce8%3FNav%3DCASE%26fragmentIdentifier%3DI0caa8160722711e5adc7ad92236d9862%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=281ed6204dd596646356997e7651ae86&list=ALL&rank=1&grading=na&sessionScopeId=fc15e84d06e5dbe37f8384a5d2233481&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
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(J.P.M.L. 2015).  The JPML also noted that “the record does not show a significant increase in the 

number of unique counsel.”  

B. Plaintiffs’ Claims 

Plaintiffs filed this lawsuit on March 2, 2015, [Filing No. 1], and the operative Second 

Amended Complaint on March 30, 2015, [Filing No. 13].  They allege that they suffered injuries 

and damages “as a result of Lilly’s failure to provide adequate instructions for stopping Cymbalta 

and an adequate warning that fully and accurately informed Plaintiffs about the frequency, 

severity, and/or duration of symptoms associated with Cymbalta withdrawal.”  [Filing No. 13 at 

1.]  Plaintiffs also allege that Lilly’s design of Cymbalta and accompanying instructions 

“prevented [them] from properly tapering off of the drug.”  [Filing No. 13 at 1.]  Plaintiffs each 

provide specific details about their experience with Cymbalta in the Second Amended Complaint. 

1. Denise DeCrane

Ms. DeCrane alleges that she is a citizen of Kentucky.  [Filing No. 13 at 2.]  She alleges 

that she was prescribed Cymbalta in October 2013 by her physician for treatment of depression 

and panic attacks, and that “[i]n or around March 2014” she stopped taking Cymbalta, and “within 

days of stopping Cymbalta, [she] experienced severe and dangerous withdrawal symptoms upon 

attempting to discontinue Cymbalta [including] extreme mood swings, agitation, irritability, anger, 

psychosis, electric shock-like sensations in her head…, nightmares, sleep disturbances, insomnia, 

vertigo, dizziness, suicidal thoughts, self-mutilation, violent outbursts, and nausea.”  [Filing No. 

13 at 11-12.]   

2. Christopher Huff

Mr. Huff alleges that he is a citizen of Kentucky.  [Filing No. 13 at 2.]  He alleges that he 

was prescribed Cymbalta by his physician in 2007 for treatment of depression and anxiety.  [Filing 

https://a.next.westlaw.com/Document/I0caa8160722711e5adc7ad92236d9862/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad604020000015066c06e43bdb34ce8%3FNav%3DCASE%26fragmentIdentifier%3DI0caa8160722711e5adc7ad92236d9862%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=281ed6204dd596646356997e7651ae86&list=ALL&rank=1&grading=na&sessionScopeId=fc15e84d06e5dbe37f8384a5d2233481&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://ecf.insd.uscourts.gov/doc1/07314736401
https://ecf.insd.uscourts.gov/doc1/07314777019
https://ecf.insd.uscourts.gov/doc1/07314777019?page=1
https://ecf.insd.uscourts.gov/doc1/07314777019?page=1
https://ecf.insd.uscourts.gov/doc1/07314777019?page=1
https://ecf.insd.uscourts.gov/doc1/07314777019?page=2
https://ecf.insd.uscourts.gov/doc1/07314777019?page=11
https://ecf.insd.uscourts.gov/doc1/07314777019?page=11
https://ecf.insd.uscourts.gov/doc1/07314777019?page=2
https://ecf.insd.uscourts.gov/doc1/07314777019?page=13
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No. 13 at 13.]  Mr. Huff alleges that he decided to stop taking Cymbalta in March 2014, “tapered 

off Cymbalta slowly from March of 2014 – July of 2014,” and that “[d]espite tapering, [he] 

experienced agoraphobia, ringing in the ears (tinnitus), sickness to his stomach, suicidal thoughts, 

flu-like symptoms, dysphoria, waves of anxiety, visual flashes of light which made him panic, and 

strange feelings in the back of his head.”  [Filing No. 13 at 13.] 

3. Claims Asserted by Both Plaintiffs 

Both Plaintiffs allege that “[i]f Lilly had adequately, accurately, and properly warned about 

the withdrawal symptoms associated with stopping Cymbalta, including accurately reporting their 

frequency, severity, and/or duration, [their] physician would not have prescribed the drug to 

[them]; [they] would have refused the drug; and/or [their] physician would have been able to more 

adequately, accurately and properly weigh and convey the risks and benefits of the drug in a way 

as to avoid [their] injuries and damages.”  [Filing No. 13 at 13.]  They assert claims for: (1) 

negligence; (2) strict product liability – design defect; (3) strict product liability – failure to warn; 

(4) negligent misrepresentation; (5) fraud; and (6) breach of implied warranty.  [Filing No. 13 at 

14-27.]  Plaintiffs seek compensatory and punitive damages, and attorneys’ fees and costs.  [Filing 

No. 13 at 28-29.] 

C. The Motion to Sever and Transfer 

Lilly filed the pending Motion to Sever and Transfer Plaintiffs’ Claims on July 21, 2015, 

arguing that Plaintiffs’ claims should be severed into separate actions, and that each action should 

be transferred to Plaintiffs’ home districts.  [Filing No. 23.]  The Court will first discuss the portion 

of the motion requesting that Plaintiffs’ claims be severed into separate actions, and then will 

discuss whether, if so, Plaintiffs’ claims should be transferred to their home state of Kentucky. 

 

https://ecf.insd.uscourts.gov/doc1/07314777019?page=13
https://ecf.insd.uscourts.gov/doc1/07314777019?page=13
https://ecf.insd.uscourts.gov/doc1/07314777019?page=13
https://ecf.insd.uscourts.gov/doc1/07314777019?page=14
https://ecf.insd.uscourts.gov/doc1/07314777019?page=14
https://ecf.insd.uscourts.gov/doc1/07314777019?page=28
https://ecf.insd.uscourts.gov/doc1/07314777019?page=28
https://ecf.insd.uscourts.gov/doc1/07314933753
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II. 
MOTION TO SEVER 

 
A. Standard of Review 

Federal Rule of Civil Procedure 20 allows joinder of multiple parties only when the right 

to relief they assert arises out of the same transaction or occurrence, and there are common 

questions of law or fact that will arise.  When that is not the case, “[t]he court may…sever any 

claim against a party.”  Fed. R. Civ. P. 21.  Generally, if a district court finds that a plaintiff has 

misjoined parties, the court should sever those parties or claims, allowing those grievances to 

continue in spin-off actions, rather than dismiss them.  Elmore v. Henderson, 227 F.3d 1009, 1012 

(7th Cir. 2000).  Additionally, even if claims are properly joined, “[u]nder Rule 21 the district 

court has the discretion to sever any claims that are ‘discrete and separate’ in the interest of judicial 

economy and to avoid prejudice.”  Vermillion v. Levenhagen, 604 Fed. Appx. 508, 513 (7th Cir. 

2015) (citing Gaffney v. Riverboat Servs. of Ind., Inc., 451 F.3d 424, 442 (7th Cir. 2006); Rice v. 

Sunrise Express, Inc., 209 F.3d 1008, 1016 (7th Cir. 2000); and Otis Clapp & Son, Inc. v. Filmore 

Vitamin Co., 754 F.2d 738, 743 (7th Cir. 1985)).  “Discrete and separate” means that “one claim 

must be capable of resolution despite the outcome of the other claim.”  Gaffney, 451 F.3d at 442.   

In determining whether to sever claims, a court may consider: “(1) whether the claims arise 

out of the same transaction or occurrence; (2) whether the claims present some common questions 

of law or fact; (3) whether settlement of the claims or judicial economy would be facilitated; (4) 

whether prejudice would be avoided if severance were granted; and (5) whether different witnesses 

and documentary proof are required for the separate claims.”  Allstate Property & Cas. Ins. Co. v. 

Omega Flex, Inc., 2013 WL 786764, *2 (S.D. Ind. 2013) (citing In re High Fructose Corn Syrup 

Antitrust Litig., 293 F.Supp.2d 854, 862 (C.D. Ill. 2003)). 

 

http://www.westlaw.com/find/default.wl?ft=L&docname=USFRCPR20&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000600&wbtoolsId=USFRCPR20&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=USFRCPR21&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000600&wbtoolsId=USFRCPR21&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000522219&fn=_top&referenceposition=1012&findtype=Y&vr=2.0&db=0000506&wbtoolsId=2000522219&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000522219&fn=_top&referenceposition=1012&findtype=Y&vr=2.0&db=0000506&wbtoolsId=2000522219&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2035555897&fn=_top&referenceposition=513&findtype=Y&vr=2.0&db=0006538&wbtoolsId=2035555897&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2035555897&fn=_top&referenceposition=513&findtype=Y&vr=2.0&db=0006538&wbtoolsId=2035555897&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2009371074&fn=_top&referenceposition=442&findtype=Y&vr=2.0&db=0000506&wbtoolsId=2009371074&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000094208&fn=_top&referenceposition=1016&findtype=Y&vr=2.0&db=0000506&wbtoolsId=2000094208&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000094208&fn=_top&referenceposition=1016&findtype=Y&vr=2.0&db=0000506&wbtoolsId=2000094208&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1985107939&fn=_top&referenceposition=743&findtype=Y&vr=2.0&db=0000350&wbtoolsId=1985107939&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1985107939&fn=_top&referenceposition=743&findtype=Y&vr=2.0&db=0000350&wbtoolsId=1985107939&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2009371074&fn=_top&referenceposition=442&findtype=Y&vr=2.0&db=0000506&wbtoolsId=2009371074&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2029977608&fn=_top&referenceposition=2&findtype=Y&vr=2.0&db=0000999&wbtoolsId=2029977608&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2029977608&fn=_top&referenceposition=2&findtype=Y&vr=2.0&db=0000999&wbtoolsId=2029977608&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2003875197&fn=_top&referenceposition=862&findtype=Y&vr=2.0&db=0004637&wbtoolsId=2003875197&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2003875197&fn=_top&referenceposition=862&findtype=Y&vr=2.0&db=0004637&wbtoolsId=2003875197&HistoryType=F
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B. Discussion 

Lilly argues that Plaintiffs’ actions should be severed because the lawsuit “combines the 

claims of two Plaintiffs whose allegations rest on distinct, unrelated factual scenarios,” including 

that they “commenced Cymbalta therapy at starkly different times, and for distinct reasons,” that 

they “each claim a unique constellation of alleged discontinuation symptoms,” and that each 

Plaintiff “presumably received Cymbalta therapy, and discontinued Cymbalta therapy, while under 

the care of his or her own distinct healthcare professional,” and those treating physicians “would 

have their own respective degrees of exposure to the relevant product labeling.”  [Filing No. 24 at 

16-17.]  Lilly contends that Plaintiffs’ actions should be severed because they arise from distinct 

occurrences and present distinct questions of fact and law, severance would avoid confusion and 

prejudice, and allowing misjoined claims to proceed is contrary to judicial economy.  [Filing No. 

24 at 17-23.] 

Plaintiffs respond that their claims arise out of the same transaction or occurrence – namely, 

“Lilly’s development of Cymbalta and its decision to downplay the risk of debilitating and 

potentially life-threatening withdrawal symptoms when promoting Cymbalta to U.S. consumers 

and doctors.  Plaintiffs’ claims hinge on Lilly’s concealment of the frequency, duration, and 

severity of Cymbalta withdrawal, and Lilly’s conduct in that regard is the same for both Plaintiffs.”  

[Filing No. 26 at 16 (emphasis omitted).]  Plaintiffs also argue that their claims present common 

questions of law and fact, because “Lilly’s conduct was uniform toward both Plaintiffs.”  [Filing 

No. 26 at 18.]  Plaintiffs contend that joinder will allow the Court to make some uniform 

determinations regarding the scope of discovery, pretrial orders, Daubert hearings, the 

appropriateness of punitive damages, affirmative defenses, the admissibility of evidence, and the 

scope of trial.  [Filing No. 26 at 18-19.]  Finally, Plaintiffs argue that confusion or prejudice related 

https://ecf.insd.uscourts.gov/doc1/07314933761?page=16
https://ecf.insd.uscourts.gov/doc1/07314933761?page=16
https://ecf.insd.uscourts.gov/doc1/07314933761?page=17
https://ecf.insd.uscourts.gov/doc1/07314933761?page=17
https://ecf.insd.uscourts.gov/doc1/07314950962?page=16
https://ecf.insd.uscourts.gov/doc1/07314950962?page=18
https://ecf.insd.uscourts.gov/doc1/07314950962?page=18
https://ecf.insd.uscourts.gov/doc1/07314950962?page=18
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to a joint trial is not a valid concern, because their claims could be severed for trial purposes after 

being joined for pretrial proceedings.  [Filing No. 26 at 19.]  Plaintiffs make no claim however, 

that these particular Plaintiffs were joined together for any specific reason.  Unlike the other 

Cymbalta-related cases pending in this District, however, Plaintiffs in this case hail from the same 

state. 

Lilly did not file a reply, but the Court has considered its Supplemental Authority in 

Support of its Motion to Sever and Transfer, [Filing No. 30], as well as Plaintiffs’ Notice of 

Supplemental Authority in Opposition to Defendant’s Motion to Sever and Transfer, [Filing No. 

38]. 

The Court will consider the five factors set forth above to determine whether severance of 

Plaintiffs’ claims is appropriate. 

1. Same Transaction or Occurrence

While there is “no hard and fast rule for determining whether a particular situation 

constitutes a single transaction or occurrence for purposes of Rule 20,” courts will analyze the 

facts of each case and consider “when the alleged conduct occurred, whether the same people were 

involved, whether the conduct was similar, and whether it implicated a system of decision-making 

or widely-held policy.”  Martinez v. Haleas, 2010 WL 1337555, *3 (N.D. Ill. 2010).   

Plaintiffs maintain that their claims all arise from the same transactions or occurrences – 

“Lilly’s development of Cymbalta and its decision to downplay the risk of debilitating and 

potentially life-threatening withdrawal symptoms when promoting Cymbalta to U.S. consumers 

and doctors,” and “Lilly’s concealment of the frequency, duration, and severity of Cymbalta 

withdrawal, and Lilly’s conduct in that regard ….”  [Filing No. 26 at 16 (emphasis omitted).]  But 

the Court finds this to be a simplistic view of Plaintiffs’ claims.  While some of Plaintiffs’ claims 

https://ecf.insd.uscourts.gov/doc1/07314950962?page=19
https://ecf.insd.uscourts.gov/doc1/07314979510
https://ecf.insd.uscourts.gov/doc1/07315015034
https://ecf.insd.uscourts.gov/doc1/07315015034
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2021695713&fn=_top&referenceposition=3&findtype=Y&vr=2.0&db=0000999&wbtoolsId=2021695713&HistoryType=F
https://ecf.insd.uscourts.gov/doc1/07314950962?page=16


10 
 

relating to Cymbalta’s development and the way in which Lilly marketed and sold the drug may 

arise from the same set of facts, the crux of Plaintiffs’ claims – that Lilly’s actions caused injury 

to them – do not.  For example, Plaintiffs’ fraud claims are highly individualized and, under 

Kentucky law,3 likely will not turn on the wording of Lilly’s warning, but rather on whether each 

Plaintiff’s medical provider – or “learned intermediary” – conveyed that warning to their patient.  

See Larkin v. Pfizer, Inc., 153 S.W.3d 758, 763-64 (Ky. 2004) (Under Kentucky law, “learned 

intermediary doctrine” is “an exception to the general rule that a manufacturer’s duty to warn of 

any risks or dangers inherent in the product runs to the ultimate consumer.”  Instead, the 

manufacturer’s obligation to warn runs only to the medical provider and not the patient).  So, while 

there may be some occurrences that are common to Plaintiffs’ claims, the key occurrences (here, 

Plaintiffs’ interactions with their medical providers) will not be common. 

The Court’s view that Plaintiffs’ claims do not arise from a common transaction or 

occurrence is in keeping with the consistent reluctance of federal courts to treat products liability 

claims as arising from the same transaction or occurrence merely because they relate to the same 

medicine or medical device.  See, e.g., McGrew v. Howmedica Osteonics Corp., 2015 WL 159367, 

*2-3 (S.D. Ill. 2015) (“In the medical products liability context, ‘medical and legal causation 

present formidable obstacles under Rule 20.’…Plaintiffs have not alleged that they were implanted 

with the device by the same physician or even in the same hospital.  Similarly, their resulting 

injuries and treatments for those injuries are varied.  In fact…the only connection the [plaintiffs] 

have to one another is the fact that they were all implanted with the same device.  If the Court were 

to find joinder appropriate based on that lone fact, then nothing would limit the joinder of products 

                                                 
3 As a federal court sitting in diversity, the Court will apply state substantive law and federal 
procedural law.  Ritchie v. Glidden Co., 242 F.3d 713, 720 (7th Cir. 2001). 

http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2004603874&fn=_top&referenceposition=64&findtype=Y&vr=2.0&db=0004644&wbtoolsId=2004603874&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2035260006&fn=_top&referenceposition=23&findtype=Y&vr=2.0&db=0000999&wbtoolsId=2035260006&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2035260006&fn=_top&referenceposition=23&findtype=Y&vr=2.0&db=0000999&wbtoolsId=2035260006&HistoryType=F
https://web2.westlaw.com/find/default.wl?cite=242+f3d+720&rs=WLW15.07&vr=2.0&rp=%2ffind%2fdefault.wl&sv=Split&fn=_top&mt=26
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liability plaintiffs in one case”); McNaughton v. Merck & Co., Inc., 2004 WL 5180726, *3 (S.D. 

N.Y. 2004) (“The claims asserted by [plaintiff] and the 64 other potential plaintiffs against Merck 

are based upon the plaintiffs’ ingestion of the drug VIOXX and the injuries they allegedly 

sustained as a result of that ingestion.  The claims are not otherwise related, and joinder under 

these circumstances would be improper.  To group the plaintiffs together primarily for filing 

convenience does not satisfy the requirements of Rule 20”); In re Rezulin Prods. Liab. Litig., 168 

F.Supp.2d 136, 145-46 (S.D. N.Y. 2001) (plaintiffs who all alleged they were exposed to the same 

drug improperly joined their claims because they “do not allege that they received [the drug] from 

the same source or that they were exposed to [the drug] for similar periods of time,” so the same 

transaction or occurrence requirement of Rule 20 was not met). 

Because Plaintiffs cannot meet the first requirement of Fed. R. Civ. P. 20 – that their claims 

arise out of a single transaction or occurrence – joinder of their claims in one action is 

inappropriate.  The Court will also consider, however, the other factors related to joinder. 

2. Common Questions of Law or Fact 

Rule 20 permits individuals to join in one action as plaintiffs if, in addition to having claims 

that arise from the same transaction or occurrence, “any question of law or fact common to all 

plaintiffs will arise in the action.”  Fed. R. Civ. P. 20(a)(1)(B).  Plaintiffs again focus on their view 

that Lilly’s conduct was the same toward each of them, and that this conduct will determine Lilly’s 

liability “to a much greater degree than, say, which particular withdrawal symptoms each of the 

Plaintiffs experienced or the underlying medical condition Cymbalta was intended to treat.”  

[Filing No. 26 at 17.]  The Court disagrees.  Each Plaintiff will need to show that Lilly’s conduct 

caused his/her injuries, which will require evidence relating to why his/her health care provider 

prescribed Cymbalta, the nature of his/her health care provider’s knowledge regarding withdrawal 

http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2011215579&fn=_top&referenceposition=3&findtype=Y&vr=2.0&db=0000999&wbtoolsId=2011215579&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2011215579&fn=_top&referenceposition=3&findtype=Y&vr=2.0&db=0000999&wbtoolsId=2011215579&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2001880276&fn=_top&referenceposition=46&findtype=Y&vr=2.0&db=0004637&wbtoolsId=2001880276&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2001880276&fn=_top&referenceposition=46&findtype=Y&vr=2.0&db=0004637&wbtoolsId=2001880276&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=USFRCPR20&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000600&wbtoolsId=USFRCPR20&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=USFRCPR20&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000600&wbtoolsId=USFRCPR20&HistoryType=F
https://ecf.insd.uscourts.gov/doc1/07314950962?page=17
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from Cymbalta, for what medical condition he/she was taking Cymbalta, how much Cymbalta 

he/she was taking, how long he/she took Cymbalta, and how he/she attempted to discontinue using 

Cymbalta.  These issues are at the very core of Plaintiffs’ claims, require highly individualized 

inquiries, and are apparent from Plaintiffs’ allegations in the Second Amended Complaint, which 

include plaintiffs who took Cymbalta for different amounts of time, for different reasons, 

discontinued Cymbalta using different methods and strategies, and suffered different symptoms.4  

These differences make Plaintiffs’ claims improper for joinder.   See In re Accutane Products 

Liability Litigation MDL No. 1626, 2012 WL 4513339, *1 (M.D. Fla. 2012) (“The law is clear that 

large multi-plaintiff complaints are improper under Fed. R. Civ. P. 20(a).  Many federal courts 

hold that product liability cases are generally inappropriate for multi-plaintiff joinder because such 

cases involve highly individualized facts and ‘[l]iability, causation, and damages will…be 

different with each individual plaintiff.’…  These…plaintiffs…allegedly ingested Accutane at 

different times, and have allegedly been diagnosed with different adverse reactions to Accutane.  

The Court has inherent authority to control its own docket and finds severance of these cases is in 

the best interests of the litigants and the administration of justice”). 

In sum, any common questions of law or fact are so eclipsed by the individualized issues 

that dominate Plaintiffs’ claims, that joinder of Plaintiffs’ claims is not warranted here. 

 

                                                 
4 For example: (1) Plaintiff DeCrane took Cymbalta for depression and panic attacks for five 
months, and alleges she experienced extreme mood swings, agitation, irritability, anger, psychosis, 
electric shock-like sensations in her head, nightmares, sleep disturbances, insomnia, vertigo, 
dizziness, suicidal thoughts, self-mutilation, violent outbursts, and nausea; and (2) Plaintiff Huff 
took Cymbalta for depression and anxiety for approximately seven years, and attempted to slowly 
taper off Cymbalta over a five-month period.  He alleges he suffered from agoraphobia, ringing in 
his ears, sickness to his stomach, suicidal thoughts, flu-like symptoms, dysphoria, waves of 
anxiety, flashes of light, and strange feelings in the back of his head.  [Filing No. 13 at 11-13.]   

http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2028760498&fn=_top&referenceposition=1&findtype=Y&vr=2.0&db=0000999&wbtoolsId=2028760498&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2028760498&fn=_top&referenceposition=1&findtype=Y&vr=2.0&db=0000999&wbtoolsId=2028760498&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=USFRCPR20&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000600&wbtoolsId=USFRCPR20&HistoryType=F
https://ecf.insd.uscourts.gov/doc1/07314777019?page=11
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3. Judicial Economy

Plaintiffs argue that judicial economy “weighs strongly against severing Plaintiffs’ 

claims,” because this Court can: 

· Determine the permissible scope of discovery;

· Enter uniform pretrial orders;

· Conduct Daubert hearings;

· Determine whether punitive damages are appropriate;

· Uniformly address Lilly’s affirmative defenses, such as federal preemption;

· Rule on the admissibility of common evidence; and

· Determine the scope of trial.

[Filing No. 26 at 18-19.]  

Upon closer examination, however, most of these issues would not lend themselves to 

uniform determinations and/or would not meaningfully increase the efficiency with which 

Plaintiffs’ claims are resolved.  For example, the scope of discovery is governed by the Federal 

Rules of Civil Procedure, and the Court relies on the magistrate judges to apply those rules when 

issues or disputes arise.  What may be an issue in connection with one Plaintiff’s claims may not 

be an issue for another Plaintiff.  Further, the JPML noted – and Plaintiffs do not dispute – that 

discovery of Lilly’s documents and witnesses “is essentially complete,” so the “scope” of 

discovery at least as to Lilly-specific evidence has already been determined.5  Additionally, this 

5 The JPML reiterated this point in its October 9, 2015 Order denying the second request to create 
an MDL, stating that “[a]ccording to Lilly, it has produced nearly three million pages of 
documents; Lilly witnesses have sat for four 30(b)(6) depositions covering such topics as the 
company’s regulatory affairs, sales training, clinical trial, and safety surveillance functions; and 
there have been seven fact depositions of current and former Lilly employees involved with the 
development, clinical trials, and post-marketing surveillance of Cymbalta withdrawal trials.  Lilly 
represents that it has made this common discovery available to all plaintiffs in cases in which 

https://ecf.insd.uscourts.gov/doc1/07314950962?page=18
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District has a uniform case management plan, so “uniform pretrial orders” are not necessary 

because, for the most part, they already exist.  Other issues, such as whether punitive damages are 

appropriate and whether certain affirmative defenses apply, while likely to turn on Kentucky law, 

may also turn on facts specific to each Plaintiff.  The admissibility of certain evidence, and the 

“scope of trial” may vary depending on the particular Plaintiff’s circumstances.  The only areas 

that the Court finds may potentially overlap among Plaintiffs’ claims are resolution of Daubert and 

federal preemption issues.  Those issues are simply not enough to justify keeping Plaintiffs’ claims 

joined to promote judicial economy. 

The Court also recognizes that keeping Plaintiffs’ claims joined will have little to no 

positive impact on each Plaintiff, but will be much more convenient for Plaintiffs’ counsel.  Indeed, 

Plaintiffs’ counsel notes that “over 50 related cases have been filed across the country in federal 

and state court by 249 plaintiffs, and over 2,000 individuals have retained Plaintiffs’ counsel to 

pursue claims for personal injuries resulting from Cymbalta withdrawal,” but Lilly has opposed 

Plaintiffs’ efforts to coordinate the cases either by creating an MDL or by agreeing to transfer of 

all pending cases to the District.  [Filing No. 26 at 9-10.]  But Plaintiffs’ counsel chose to file 

numerous lawsuits, most with numerous plaintiffs from numerous states, all over the country.  The 

joinder rule does not include convenience to counsel as a consideration.  Instead, Plaintiffs’ 

counsel must be prepared to devote the resources needed to effectively litigate each client’s claim, 

and should not file numerous lawsuits on behalf of dozens of clients if unable to do so.  Rather 

                                                 
discovery has been served on Lilly and protective orders have been entered, and that it will make 
that discovery available to all plaintiffs in the same manner.  Although moving plaintiffs complain 
that discovery has been conducted in an uncoordinated manner and that Lilly’s production has 
been deficient in several respects, the current record even more firmly supports our conclusion in 
Cymbalta I that ‘the discovery that has occurred to date has been substantial.’”  In re Cymbalta 
(Duloxetine) Products Liability Litigation (No. II), 2015 WL 5936936. 

https://ecf.insd.circ7.dcn/doc1/07304950962
https://a.next.westlaw.com/Document/I0caa8160722711e5adc7ad92236d9862/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad604020000015066c06e43bdb34ce8%3FNav%3DCASE%26fragmentIdentifier%3DI0caa8160722711e5adc7ad92236d9862%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=281ed6204dd596646356997e7651ae86&list=ALL&rank=1&grading=na&sessionScopeId=fc15e84d06e5dbe37f8384a5d2233481&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://a.next.westlaw.com/Document/I0caa8160722711e5adc7ad92236d9862/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad604020000015066c06e43bdb34ce8%3FNav%3DCASE%26fragmentIdentifier%3DI0caa8160722711e5adc7ad92236d9862%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=281ed6204dd596646356997e7651ae86&list=ALL&rank=1&grading=na&sessionScopeId=fc15e84d06e5dbe37f8384a5d2233481&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
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than convenience to counsel, the Court is concerned with effectively and efficiently resolving each 

litigant’s controversy.  See In re Cymbalta (Duloxetine) Products Liability Litigation (No. II), 2015 

WL 5936936 (rejecting the moving plaintiffs’ argument that Lilly has refused to cooperate by, 

among other things, rejecting a tolling agreement and refusing to consent to plaintiffs’ plan to 

dismiss pending cases and re-file them in this District, and stating “in our decisions in which we 

have denied centralization and found cooperation feasible, we have never suggested that such 

cooperation entails requiring a party to acquiesce to a given motion, agree not to raise a possible 

claim or defense, or accede to its opponent’s use of a particular procedural stratagem”). 

4. Prejudice  

The fourth factor – whether prejudice will be avoided if severance is granted – also weighs 

in favor of severance.  Plaintiffs’ only response to Lilly’s prejudice argument is that their claims 

can be severed for trial purposes.  [Filing No. 26 at 19.]  The Court acknowledges that Plaintiffs’ 

claims could remain joined for pre-trial purposes, then severed for trial to avoid prejudice to Lilly. 

However, as discussed above, there are so few advantages to keeping the claims joined that 

severing now is a far better solution to resolving each Plaintiff’s claim expeditiously.   

5. Witnesses and Documentary Proof 

Plaintiffs and Lilly do not discuss witnesses and documentary proof in connection with the 

Motion to Sever.  While much of the Lilly-related witnesses and documents – which, according to 

the JPML, have already largely been disclosed to Plaintiffs through their counsel– will overlap 

between Plaintiffs’ claims, none of the witnesses and documents related to the Plaintiffs’ 

individualized circumstances will overlap.  Accordingly, this factor does not favor joinder. 

In sum, a district court has “broad discretion” in determining whether claims should be 

severed, and the Court exercises that discretion to order severance here.  Gaffney v. Riverboat 

https://a.next.westlaw.com/Document/I0caa8160722711e5adc7ad92236d9862/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad604020000015066c06e43bdb34ce8%3FNav%3DCASE%26fragmentIdentifier%3DI0caa8160722711e5adc7ad92236d9862%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=281ed6204dd596646356997e7651ae86&list=ALL&rank=1&grading=na&sessionScopeId=fc15e84d06e5dbe37f8384a5d2233481&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://a.next.westlaw.com/Document/I0caa8160722711e5adc7ad92236d9862/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad604020000015066c06e43bdb34ce8%3FNav%3DCASE%26fragmentIdentifier%3DI0caa8160722711e5adc7ad92236d9862%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=281ed6204dd596646356997e7651ae86&list=ALL&rank=1&grading=na&sessionScopeId=fc15e84d06e5dbe37f8384a5d2233481&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://ecf.insd.uscourts.gov/doc1/07314950962?page=19
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2009371074&fn=_top&referenceposition=442&findtype=Y&vr=2.0&db=0000506&wbtoolsId=2009371074&HistoryType=F
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Servs. of Indiana, Inc., 451 F.3d 424, 442 (7th Cir. 2006) (quoting Rice v. Sunrise Express, Inc., 

209 F.3d 1008, 1016 (7th Cir. 2000)); see also Fore Investments, LLC v. Travelers Indem. Co. of 

America, 2013 WL 3467328, *7 (S.D. Ind. 2013) (underlying any decision on a Rule 20 motion to 

sever is a “discretionary and case-specific analysis”); Bennett v. Sch. Dirs. of Dist. 115, 1996 WL 

495555, *2 (N.D. Ill. 1996) (“The determination of whether to sever [claims] is committed to the 

broad discretion of the trial judge”).  The five factors all weigh in favor of severing Plaintiffs’ 

claims, and requiring them to file their claims separately, in different lawsuits.   

III. 
MOTION TO TRANSFER 

A. Standard of Review 

“For the convenience of parties and witnesses, in the interest of justice, a district court may 

transfer any civil action to any other district or division where it might have been brought.”  28 

U.S.C. § 1404(a).  The Court typically considers four factors in deciding whether to transfer an 

action: (1) the convenience of the parties; (2) the convenience of the witnesses; (3) the situs of 

material events and access to proof; and (4) the interest of justice.  No Baloney Mktg., LLC v. Ryan, 

2010 WL 1286720, *10-11 (S.D. Ind. 2010).  The moving party bears the burden of showing that 

transfer will “serve the convenience of the parties, the convenience of the witnesses, and the 

interest of justice.”  Id. at *10.  Additionally, federal district courts “have the inherent power to 

administer their dockets so as to conserve scarce judicial resources.”  Trippe Mfg. Co. v. Am. Power 

Conversion Corp., 46 F.3d 624, 629 (7th Cir. 1995). 

In the Seventh Circuit, “[t]he interest of justice may be determinative, warranting transfer 

or its denial even where the convenience of the parties and witnesses points toward the opposite 

result.”  Research Automation, Inc. v. Schrader-Bridgeport Int’l, Inc., 626 F.3d 973, 978 (7th Cir. 

2010) (citing Coffey v. Van Dorn Iron Works, 796 F.2d 217, 219-20 (7th Cir. 1986)).  Moreover, 

http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2009371074&fn=_top&referenceposition=442&findtype=Y&vr=2.0&db=0000506&wbtoolsId=2009371074&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000094208&fn=_top&referenceposition=1016&findtype=Y&vr=2.0&db=0000506&wbtoolsId=2000094208&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2000094208&fn=_top&referenceposition=1016&findtype=Y&vr=2.0&db=0000506&wbtoolsId=2000094208&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2030972054&fn=_top&referenceposition=7&findtype=Y&vr=2.0&db=0000999&wbtoolsId=2030972054&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2030972054&fn=_top&referenceposition=7&findtype=Y&vr=2.0&db=0000999&wbtoolsId=2030972054&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1996201734&fn=_top&referenceposition=2&findtype=Y&vr=2.0&db=0000999&wbtoolsId=1996201734&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1996201734&fn=_top&referenceposition=2&findtype=Y&vr=2.0&db=0000999&wbtoolsId=1996201734&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=28USCAS1404&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000546&wbtoolsId=28USCAS1404&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=28USCAS1404&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000546&wbtoolsId=28USCAS1404&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2021682831&fn=_top&referenceposition=1011&findtype=Y&vr=2.0&db=0000999&wbtoolsId=2021682831&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2021682831&fn=_top&referenceposition=1011&findtype=Y&vr=2.0&db=0000999&wbtoolsId=2021682831&HistoryType=F
https://web2.westlaw.com/find/default.wl?cite=2010+wl+1286720&rs=WLW15.07&vr=2.0&rp=%2ffind%2fdefault.wl&sv=Split&fn=_top&mt=26
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1995036016&fn=_top&referenceposition=629&findtype=Y&vr=2.0&db=0000506&wbtoolsId=1995036016&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1995036016&fn=_top&referenceposition=629&findtype=Y&vr=2.0&db=0000506&wbtoolsId=1995036016&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2023834607&fn=_top&referenceposition=978&findtype=Y&vr=2.0&db=0000506&wbtoolsId=2023834607&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2023834607&fn=_top&referenceposition=978&findtype=Y&vr=2.0&db=0000506&wbtoolsId=2023834607&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1986136825&fn=_top&referenceposition=20&findtype=Y&vr=2.0&db=0000350&wbtoolsId=1986136825&HistoryType=F
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28 U.S.C. § 1404(a) “permits a flexible and individualized analysis” and “affords the district courts 

the opportunity to look beyond the narrow or rigid set of considerations in their determinations.”  

Research Automation, 626 F.3d at 978.  This Court is “grant[ed] a substantial degree of 

deference…in deciding whether transfer is appropriate.”  Id. 

B. Discussion   

Lilly argues in support of its request to transfer Plaintiffs’ actions to the Eastern District of 

Kentucky that Plaintiffs’ choice of forum should be given little deference since it is not their home 

district, that Indiana does not have a significant connection to the events underlying Plaintiffs’ 

claims, and that Lilly’s residence here “does not outweigh the more significant relationship 

between Plaintiffs’ claims and the Eastern District of Kentucky.”  [Filing No. 24 at 26.]  Lilly 

notes that other federal district courts have “uniformly rejected” plaintiffs’ motions to transfer their 

cases to this District.  [Filing No. 24 at 27.]  Lilly asserts that the key testimony in these cases will 

be from Plaintiffs’ treating physicians, who presumably reside in Plaintiffs’ home districts, and 

whose attendance at trial cannot be compelled because they are outside this Court’s subpoena 

power.  [Filing No. 24 at 28.]  Lilly argues further that public interest supports transfer because 

the Eastern District of Kentucky would be more familiar with the state law applicable to each 

Plaintiff’s claims, and because those home districts have an interest in adjudicating the claims that 

arose there.  [Filing No. 24 at 31.] 

In response, Plaintiffs argue that their choice of forum is “paramount,” and should rarely 

be disturbed.  [Filing No. 26 at 20-21.]  They contend that the convenience of the parties and 

witnesses does not favor transfer because many of Lilly’s key witnesses reside within this District, 

Plaintiffs would not be able to compel the attendance of those witnesses if their cases were 

transferred because they would be outside of their home district court’s subpoena power, and 

http://www.westlaw.com/find/default.wl?ft=L&docname=28USCAS1404&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000546&wbtoolsId=28USCAS1404&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2023834607&fn=_top&referenceposition=978&findtype=Y&vr=2.0&db=0000506&wbtoolsId=2023834607&HistoryType=F
https://web2.westlaw.com/find/default.wl?cite=626+f3d+978&rs=WLW15.07&vr=2.0&rp=%2ffind%2fdefault.wl&sv=Split&fn=_top&mt=26
https://ecf.insd.uscourts.gov/doc1/07314933761?page=26
https://ecf.insd.uscourts.gov/doc1/07314933761?page=27
https://ecf.insd.uscourts.gov/doc1/07314933761?page=28
https://ecf.insd.uscourts.gov/doc1/07314933761?page=31
https://ecf.insd.uscourts.gov/doc1/07314950962?page=20
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Lilly’s argument that it would not be able to obtain Plaintiffs’ medical providers’ voluntary 

attendance at trial is speculation.  [Filing No. 26 at 21-23.]  Plaintiffs also argue that Indiana does 

have a strong connection to the material events underlying the lawsuit, because Lilly’s corporate 

headquarters is here.  [Filing No. 25 at 24-26.]  Finally, Plaintiffs assert that the interest of justice 

does not favor transfer because transferring their claims would eliminate the opportunity for 

consolidation, this Court is capable of applying other state’s laws, and the “use of a local jury to 

adjudicate Lilly’s conduct is particularly ‘just.’”  [Filing No. 26 at 26-27.] 

The Court finds that, now that the claims have been severed, it is unable to determine 

whether each Plaintiff’s claims should be transferred.  The parties’ briefs addressed transfer based 

on the present multi-Plaintiff status of the case.  Lilly made its arguments in favor of transfer in 

conjunction with its arguments in favor of severance – and Plaintiffs responded in the same way. 

Now that the Court has determined that Plaintiffs’ claims will be severed, the parties’ collective 

analysis of the transfer issue no longer applies.  Indeed, transfer of one of the Plaintiffs’ claims to 

the Eastern District of Kentucky may be prudent, but transfer may not be warranted for the other 

Plaintiff’s claims.  The Court must analyze the transfer factors as they apply to each Plaintiff’s 

claim.  Accordingly, it denies Lilly’s motion to the extent that it seeks transfer of Plaintiffs’ 

collective claims to the Eastern District of Kentucky, but does so without prejudice should Lilly 

seek transfer in any individual case.   

The Court makes several observations about the transfer analysis that the parties set forth 

in their briefs, in hopes that these observations might streamline the presentation of issues that may 

arise in any future motions to transfer. 

· First, the parties did not analyze docket congestion and likely speed to trial in
this District and in the Eastern District of Kentucky – factors that the Seventh
Circuit Court of Appeals considers as part of the interest of justice analysis.
Research Automation, 626 F.3d at 978.  The Court notes that it has the twelfth

https://ecf.insd.uscourts.gov/doc1/07314950962?page=21
https://ecf.insd.uscourts.gov/doc1/07314935646?page=24
https://ecf.insd.uscourts.gov/doc1/07314950962?page=26
https://web2.westlaw.com/find/default.wl?cite=626+f3d+978&rs=WLW15.07&vr=2.0&rp=%2ffind%2fdefault.wl&sv=Split&fn=_top&mt=26
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busiest civil docket – by weighted caseload – in the country. 
http://www.uscourts.gov/statistics/table/na/federal-court-management-
statistics/2015/06/30-3 (last viewed October 16, 2015).  Any future motion to 
transfer should discuss this factor and should provide an analysis of this 
District’s workload compared with that of the Eastern District of Kentucky. 

· Second, when analyzing the convenience of transfer to the parties and
witnesses, the parties should be mindful that convenience of counsel is not a
proper consideration in the transfer analysis.  See Chicago, R.I. & P.R. Co. v.
Igoe, 220 F.2d 299, 304 (7th Cir. 1955) (§ 1404(a) does not “provide that the
convenience of counsel is a factor to be considered” in the transfer analysis);
Whitney v. Big Dog Holdings, Inc., 2007 WL 3334503, *6 n.3 (S.D. Ind. 2007)
(same principle).

· Third, the Court is aware from circumstances in other cases that a party with
control over out-of-state witnesses has sometimes stipulated to produce those
witnesses for live testimony at trial.  The current record did not disclose whether
either party has offered to stipulate to the production of its out-of-state
witnesses – at the party’s expense – for live testimony at trial.

IV. 
CONCLUSION 

For the foregoing reasons, the Court GRANTS Lilly’s Motion to Sever and Transfer 

Plaintiffs’ Claims, [Filing No. 23], to the extent that it ORDERS that Plaintiffs’ claims shall be 

SEVERED.  As set forth below, if Mr. Huff wishes to proceed in this action, he must file a separate 

complaint within 60 days of the date of this Order to proceed with his individual claims.  

Additionally, the Court DENIES WITHOUT PREJUDICE Lilly’s Motion to Sever and Transfer 

Plaintiffs’ Claims, [Filing No. 23], to the extent it denies Lilly’s request to transfer Plaintiffs’ 

claims to the Eastern District of Kentucky at this time. This Order does not preclude Lilly from 

moving to transfer Ms. DeCrane’s claims alone, or Mr. Huff’s claims should he file those claims 

as a separate case. 

The Court establishes the following procedure for the filing of individual complaints in the 

separate cases ordered herein: 

http://www.uscourts.gov/statistics/table/na/federal-court-management-statistics/2015/06/30-3
http://www.uscourts.gov/statistics/table/na/federal-court-management-statistics/2015/06/30-3
https://web2.westlaw.com/find/default.wl?cite=220+f2d+304&rs=WLW15.07&vr=2.0&rp=%2ffind%2fdefault.wl&sv=Split&fn=_top&mt=26
https://web2.westlaw.com/find/default.wl?cite=220+f2d+304&rs=WLW15.07&vr=2.0&rp=%2ffind%2fdefault.wl&sv=Split&fn=_top&mt=26
https://web2.westlaw.com/find/default.wl?cite=2007+wl+3334503&rs=WLW15.07&vr=2.0&rp=%2ffind%2fdefault.wl&sv=Split&fn=_top&mt=26
https://ecf.insd.uscourts.gov/doc1/07314933753
https://ecf.insd.uscourts.gov/doc1/07314933753
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1. Mr. Huff must pay the $400.00 filing fee if an individual complaint is filed on

his behalf.

2. The undersigned has consulted with the Chief Judge and he has directed that

any individual case will be randomly assigned among active district judges and

magistrate judges.  Any individual case will be assigned its own cause number

and will be subject to the Local Rules for the Southern District of Indiana and

all applicable case management procedures.  Any individual action shall be

considered a continuation of this action and shall be subject to all prior rulings

in this action to the extent applicable.

3. Any individual complaint must be filed within 60 days of the date of this Order.

If Mr. Huff fails to file a complaint within 60 days from the date of this Order,

his claims will be DISMISSED WITHOUT PREJUDICE.

4. After 65 days, this action will be considered to assert claims on behalf of Denise

DeCrane only.  Mr. Huff will be terminated as a plaintiff from this action.

Distribution via ECF only to all counsel of record 

Date:  October 19, 2015
    _______________________________
    

         Hon. Jane Magnus-Stinson, Judge
         United States District Court
         Southern District of Indiana




